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i 
p a r t y t h a t t h i s s t a t e m e n t of bas ic backpay computation i s 
• 
c o m p l e t e or e x h a u s t i v e . The r e c o r d does not r e f l e c t the 
I 
d e d u c t i o n s , w i t h h o l d i n g , or r e i m b u r s e m e n t s made from 
e l i g i b l e backpay. The s ta tement of back pay computation i s 
n e i t h e r l e g a l l y nor f a c t u a l l y r e l i a b l e . 
T h r o u g h o u t t h e R e s p o n d e n t ' s B r i e f , t h e I n d u s t r i a l ' 
Commiss ion a l l e g e s t h a t Messersmith "received f u l l wages as 
a r e s u l t of h i s backpay award." Respondent ' s Brief p . 12. 
A l t h o u g h Messersmith admits having received a backpay award, i 
t h e amount of the award i s not a fac t in the record , nor did 
i t c o n s t i t u t e h i s f u l l wages, and the I n d u s t r i a l Commission 
c a n n o t a l l e g e t h e f a c t of t h e amount of M e s s e r s m i t h ' s i 
r e c o v e r y . The r e p r e s e n t a t i o n s of the I n d u s t r i a l Commission 
in t h i s regard are misleading and i n a p p r o p r i a t e . 
SUMMARY OF THE ARGUMENTS | 
P o i n t I . The h e a r i n g b e f o r e t h e A d m i n i s t r a t i v e Law 
J u d g e and r e v i e w by t h e Board of Review were u n t i m e l y 
b e c a u s e no b a c k p a y had been c a l c u l a t e d or r e c e i v e d by j 
M e s s e r s m i t h . Mes s e r s m i t h 1 s due process r i g h t s were denied 
b e c a u s e he c o u l d not adequately defend aga ins t a premature 
c a u s e of a c t i o n and his defenses of change of c i rcumstances ^ 
and lack of unjust enrichment were not a v a i l a b l e . 
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P o i n t I I • The Rules and R e g u l a t i o n s of t h e Depar tment 
of E m p l o y m e n t S e c u r i t y c l e a r l y e s t a b l i s h t h a t Messe r smi th 
was n o t " a t f a u l t " , and because no f a u l t can be found and 
t h e I n d u s t r i a l Commission f a i l e d t o r e a c t a p p r o p r i a t e l y t o 
a l l m a t e r i a l i n f o r m a t i o n s u p p l i e d by M e s s e r s m i t h , t h e 
g o v e r n i n g s t a t u t e i s Utah Code Ann. § 3 5 - 4 - 6 ( e ) . 
POINT NO. I 
THE HEARING BEFORE THE ADMINISTRATIVE 
LAW JUDGE WAS PREMATURE AND VIOLATED 
MESSERSMITH!S CONSTITUTIONAL RIGHTS. 
The I n d u s t r i a l C o m m i s s i o n ' s c l a i m f o r o v e r p a y m e n t 
a g a i n s t M e s s e r s m i t h had n o t y e t a c c r u e d a t t h e t ime of 
h e a r i n g b e c a u s e M e s s e r s m i t h had not r e c e i v e d any b e n e f i t 
f r o m w h i c h t h e I n d u s t r i a l Commission cou ld c l a im a r e t u r n . 
As a r e s u l t , Messe r smi th was u n a b l e t o a d e q u a t e l y r e p r e s e n t 
h i s p o s i t i o n and u n a b l e t o s e t f o r t h v i a b l e d e f e n s e s because 
t h e y were not y e t a v a i l a b l e t o him. 
The I n d u s t r i a l C o m m i s s i o n c l a i m s t h a t Messe r smi th 1 s 
a l l e g a t i o n t h a t t h e h e a r i n g was n o t t i m e l y h e l d i s moot 
b e c a u s e t h e b a c k p a y a w a r d was r e c e i v e d by M e s s e r s m i t h 
s u b s e q u e n t t o t h e i n i t i a l h e a r i n g . See R e s p o n d e n t ' s B r i e f 
a t p . 1 1 - 1 2 . The I n d u s t r i a l Commission, however , m i s s e s t h e 
p o i n t . I n a d d i t i o n t o Mes s e r s m i t h 1 s c o n t e n t i o n t h a t t h e 
I n d u s t r i a l Commiss ion ' s cause of a c t i o n had not y e t acc rued 
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b e c a u s e he had n o t received his backpay a t the time of the 
h e a r i n g , M e s s e r s m i t h was d e n i e d t h e o p p o r t u n i t y t o 
a d e q u a t e l y d e f e n d his i n t e r e s t s a t the hear ing because the 
c a u s e of a c t i o n had no t a c c r u e d and t h e amount of the 
b a c k p a y award was unknown. Messersmith1s due process r i g h t s 
a f f e c t i n g h i s p r o p e r t y were v i o l a t e d b e c a u s e he had no 
o p p o r t u n i t y t o a d e q u a t e l y de fend a premature c la im. The 
A d m i n i s t r a t i v e Law J u d g e and Board of Review a c t e d 
a r b i t r a r i l y and c a p r i c i o u s l y by tak ing t h i s untimely ac t ion 
a g a i n s t M e s s e r s m i t h by p r o s e c u t i n g a claim which had not 
accrued and denying him an adequate defense . 
The I n d u s t r i a l Commission a l l e g e s t h a t pursuant to Utah 
Code Ann. § 3 5 - 4 - 6 ( b ) , t h a t t h e I n d u s t r i a l Commission has 
c o n t i n u o u s j u r i s d i c t i o n over b e n e f i t s and t h a t i t may review 
a d e c i s i o n on t h e g r o u n d s of c h a n g e of circumstance and 
M e s s e r s m i t h i s t h e r e f o r e f o r e c l o s e d from pursuing t h i s 
a p p e a l . S e e R e s p o n d e n t ' s B r i e f a t p . 1 3 - 1 4 . T h i s 
p o s i t i o n , h o w e v e r , would e f f e c t i v e l y deny Messersmith any 
a n d a l l r i g h t s of a p p e a l t o t h e Supreme C o u r t from 
I n d u s t r i a l Commission d e c i s i o n s . This argument implies t h a t 
M e s s e r s m i t h ' s only recourse aga ins t an I n d u s t r i a l Commission 
r u l i n g i s t o p e t i t i o n t h e I n d u s t r i a l Commiss ion for a 
r e h e a r i n g o r r e c o n s i d e r a t i o n of i t s d e c i s i o n . The 
- 4 -
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I n d u s t r i a l C o m m i s s i o n ' s i n t e r p r e t a t i o n of i t s ongoing 
j u r i s d i c t i o n c o n t r a d i c t s Utah Code Ann. §35-4-10( i ) (Supp. 
1 9 8 5 ) , a u t h o r i z i n g j u d i c i a l r e v i e w of I n d u s t r i a l 
Commission's dec i s ion to the Supreme Court . 
The I n d u s t r i a l Commission next claims t h a t because the 
award had been made p r i o r to the Board of Review's d e c i s i o n , 
t h a t M e s s e r s m i t h ' s a p p e a l was m o o t . See R e s p o n d e n t ' s 
B r i e f a t p . 1 4 . A g a i n , t h e payment of the award did not 
a l l e v i a t e Messersmi th ' s i n a b i l i t y to a s s e r t defenses a t the 
h e a r i n g c o n d u c t e d by t h e A d m i n i s t r a t i v e Law Judge. In 
a d d i t i o n , t h e Board of Review had no f a c t s concerning the 
a c t u a l amount of Messersmith 's backpay, but could have only 
r e l i e d on t h e g e n e r a l and f a c t u a l l y incomplete s ta tements 
c o n c e r n i n g computation of the back pay award. The fac t t h a t 
t h e backpay had not been received or c a l c u l a t e d p r i o r to the 
i n i t i a l h e a r i n g e s t a b l i s h e s t h a t no cause of ac t ion had 
a c c r u e d , and the dec i s ion of the Adminis t ra t ive Law Judge i s 
t h e r e f o r e i n v a l i d . The f i n d i n g s and conclusions of the 
A d m i n i s t r a t i v e Law Judge could not be affirmed by the Board 
- 5 -
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of R e v i e w when t h e A d m i n i s t r a t i v e Law Judge had no 
ju r i sd ic t ion in the i n i t i a l proceeding. 
There a re no f a c t s in the r e c o r d s e t t i n g forth the 
amount of the backpay which Messersmi th received. The 
I n d u s t r i a l Commission's bare a l legat ions of the amount and 
e x t e n t of the future recovery are not jus t i f i ed because the 
r e c o v e r y had not yet been received nor was there a complete 
d i s c l o s u r e in the record of each and every ru l e , provision, 
or f a c t t h a t would e f f e c t the amount of Messe rsmi th ' s 
backpay award. At the time of the hearing, the Indus t r ia l 
C o m m i s s i o n ' s cause of a c t i o n for r e s t i t u t i o n a g a i n s t 
Messersmi th had not accrued and the Adminis t ra t ive Law 
J u d g e ' s d e c i s i o n den ied Messersmith ' s due process r ights 
because no adequa te defense could be asserted to defend an 
u n n a t u r a l cause of act ion. The award of the Administrative 
Law Judge and Board of Review const i tu te a taking without 
due p r o c e s s of law and the d e c i s i o n must be considered 
untimely and vacated. 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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POINT NO. I I 
THE INDUSTRIAL COMMISSION ERRED IN 
DETERMINING THAT MESSERSMITH WAS "AT 
FAULT" WHEN HE WAS REINSTATED WITH HIS 
FORMER EMPLOYER. 
The I n d u s t r i a l C o m m i s s i o n s e e k s t o j u s t i f y f i n d i n g 
M e s s e r s m i t h a t f a u l t f o r r e c e i v i n g unemployment b e n e f i t s , 
d e s p i t e t h e c l e a r , unambiguous , and obv ious l anguage of t h e 
s t a t u t e s and r e g u l a t i o n s t o t h e c o n t r a r y . In t h e c a s e of a 
f i l e d g r i e v a n c e , t h e I n d u s t r i a l Commiss ion c l a i m s t o be 
f a c e d w i t h t h e c h o i c e of w i t h h o l d i n g b e n e f i t s or t o pay ing 
b e n e f i t s s u b j e c t t o t h e p o s s i b i l i t y of a backpay award. 
S e e R e s p o n d e n t ' s B r i e f a t p . 1 8 . Th i s r h e t o r i c a l argument 
d o e s n o t f u r t h e r t h e I n d u s t r i a l Commiss ion ' s p o s i t i o n . The 
p u r p o s e and i n t e n t of t h e Employment S e c u r i t y Act and of 29 
C . F . R . §6 4 0 . 1 e t . s e q . r e q u i r e t h e payment of b e n e f i t s and 
w o u l d be v i o l a t e d i f payments were w i t h h e l d . The I n d u s t r i a l 
C o m m i s s i o n ' s a p p r o p r i a t e p a y m e n t of b e n e f i t s d e s p i t e t h e 
f i l e d g r i e v a n c e d o e s n o t excuse i t s a t t e m p t t o i g n o r e and 
c i r c u m v e n t t h e s p e c i f i c p r o v i s i o n s of t h e r u l e s and 
r e g u l a t i o n s b i n d i n g t h e I n d u s t r i a l Commission. R e g u l a t i o n 
A71 - 0 7 - 1 : 6 ( I V ) C . 3 d e a l i n g s p e c i f i c a l l y wi th backpay a w a r d s , 
s t a t e s t h a t "[w]hen the c l a i m a n t does a d v i s e t h e Department 
. t h a t he h a s f i l e d a g r i e v a n c e wi th h i s employer , he_ 
- 7 -
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i 
s h a l l n o t be ' a t f a u l t 1 , . . " . [ E m p h a s i s a d d e d ] . The 
I n d u s t r i a l C o m m i s s i o n s e e k s t o i g n o r e t h i s l anguage by , 
f i n d i n g M e s s e r s m i t h " a t f a u l t " f o r n o t s i g n i n g a wage 
a s s i g n m e n t f o r m . T h i s m a n u f a c t u r e d " f a u l t " f a i l s t o meet 
a n y of t h e " a t f a u l t " c r i t e r i a and canno t be u t i l i z e d t o 
s i d e s t e p t h e e x i s t i n g r e g u l a t o r y scheme c l e a r l y e s t a b l i s h i n g 
t h a t M e s s e r s m i t h i s n o t a t f a u l t . S e e , D e p a r t m e n t of 
E m p l o y m e n t S e c u r i t y R u l e s and R e g u l a t i o n s A 7 1 - 0 7 - l : 6 (IV) 
i 
C . l . 
U t a h C o d e A n n . §3 5 - 4 - 6 ( d ) , a s u t i l i z e d by t h e 
I n d u s t r i a l Commission, t h e A d m i n i s t r a t i v e Law J u d g e , and t h e 
i 
B o a r d of R e v i e w , can on ly a f f e c t Messe r smi th i f he i s found 
t o be " a t f a u l t " . T h i s e x p l a i n s why t h e s e e n t i t i e s have 
s t r a i n e d t h e p a r a m e t e r s of t h i s p r o v i s i o n t o a s s i g n f a u l t t o 
i 
M e s s e r s m i t h . T h e s e i n a p p r o p r i a t e a t t e m p t s t o a s s i g n f a u l t 
c r o s s t h e b o u n d s of f l e x i b i l i t y i n t h e s t a t u t e s and 
r e g u l a t i o n s and e x p o s e t h e r u l i n g s of t h e I n d u s t r i a l 
i 
Commission as a r b i t r a r y and c a p r i c i o u s . 
The I n d u s t r i a l Commiss ion , in d i f f e r e n t i a t i n g between 
§ § 3 5 - 4 - 6 ( d ) a n d 3 5 - 4 - 6 ( e ) , h a s s t a t e d t h a t "unemployment 
i b e n e f i t s w h i c h a r e d e t e r m i n e d t o c o n s t i t u t e overpayments 
g e n e r a l l y r e s u l t e i t h e r from a c l a i m a n t ' s f a i l u r e t o r e p o r t 
a l l m e a n i n g f u l i n f o r m a t i o n p e r t i n e n t t o h i s e l i g i b i l i t y , or 
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
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from t h e D e p a r t m e n t ' s f a i l u r e t o a c t upon i n f o r m a t i o n 
a v a i l a b l e t o t h e D e p a r t m e n t " . See Respondent ' s Brief a t 
p . 1 7 . I f a c l a i m a n t f a i l s t o r e p o r t a l l m e a n i n g f u l 
i n f o r m a t i o n t o t h e I n d u s t r i a l Commission then he i s "a t 
f a u l t " u n d e r § 3 5 - 4 - 6 ( d ) ; i f t h e c l a i m a n t p r o v i d e s a l l 
p e r t i n e n t information and the I n d u s t r i a l Commission f a i l s to 
a c t a p p r o p r i a t e l y , t h e c a s e would f a l l under §35-4-6 (e ) . 
See R e s p o n d e n t ' s B r i e f a t p . 17. In the case a t ba r , the 
I n d u s t r i a l Commission c l e a r l y f a i l e d to ac t upon information 
a v a i l a b l e and s u p p l i e d by M e s s e r s m i t h . M e s s e r s m i t h 
d i s c l o s e d his gr ievance and appeal aga in s t Tooele Army Depot 
when a p p l y i n g f o r unemployment b e n e f i t s and I n d u s t r i a l 
Commiss ion had every oppor tun i ty to ac t in response to t h i s 
i n f o r m a t i o n . S e c t i o n 3 5 - 4 - 6 ( e ) i s t he re fo re the sec t ion 
governing t h i s a c t i o n . 
The p u r p o s e of § 3 5 - 4 - 6 ( e ) i s t o p r e v e n t a c la imant 
from being penal ized or harmed as a r e s u l t of nothing he did 
w r o n g . T h i s i s r e f l e c t e d in t h e d i f f e r e n t l i a b i l i t y the 
c l a i m a n t has to the I n d u s t r i a l Commission where no f a u l t i s 
f o u n d . T h e I n d u s t r i a l C o m m i s s i o n ' s p r o c e d u r e when 
e n c o u n t e r i n g a f i l e d gr ievance i s to reques t an assignment 
of t h e proceeds of the award, if any. The claimant then has 
t h e o p p o r t u n i t y t o make the assignment or refuse b e n e f i t s 
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b e c a u s e of t h e f u t u r e l i a b i l i t y to repay b e n e f i t s if the 
g r i e v a n c e i s won, Messersmith did r epo r t h i s gr ievances to 
t h e I n d u s t r i a l C o m m i s s i o n , b u t was never informed of the 
p o t e n t i a l l i a b i l i t y t o r e p a y t h e b e n e f i t s i f he was 
s u c c e s s f u l w i t h h i s g r i e v a n c e . R. 60. The f a u l t for the 
a l l e g e d o v e r p a y m e n t t h e r e f o r e l i e s w i t h t h e I n d u s t r i a l 
Commiss ion for f a i l i n g to expla in the p o t e n t i a l l i a b i l i t i e s 
M e s s e r s m i t h m i g h t have i n c u r r e d as a r e s u l t of h i s 
g r i e v a n c e . Because Messersmith d i s c lo sed the gr ievance but 
was n o t i n f o r m e d and no t g i v e n t h e c h a n c e to knowingly 
a c c e p t t h e p o t e n t i a l l i a b i l i t y of repayment, the I n d u s t r i a l 
Commiss ion f a i l e d to ac t a p p r o p r i a t e l y , and i s , i t s e l f , a t 
f a u l t . 
B e c a u s e a l l meaningful information was provided, and no 
f a u l t can be a t t r i b u t e d t o Messersmi th , the ac t ion f a l l s 
under Utah Code Ann. §35 -4 -6 (e ) , which s t a t e s : 
I f a n y p e r s o n h a s r e c e i v e d any sum as 
b e n e f i t s u n d e r t h i s a c t t o which u n d e r a 
r e d e t e r m i n a t i o n or dec i s ion he was not e n t i t l e d , 
and i t has been found t h a t he was without f a u l t 
in t h e m a t t e r , he i s not l i a b l e to repay such sum 
b u t s h a l l be l i a b l e to have such sum deducted from 
any f u t u r e bene f i t s payable to him with respec t to 
t h e b e n e f i t y e a r c u r r e n t a t t h e t i m e of such 
r e c e i p t . [Emphasis added] . 
By t h e I n d u s t r i a l Commission's own admission, t h i s case 
f a l l s s q u a r e l y w i t h i n § 3 5 - 4 - 6 ( e ) . Messersmith was not "at 
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f a u l t " in r e c e i v i n g h i s unemployment bene f i t s a f t e r h i s 
d i s c h a r g e from the Tooele Army Depot. Messersmith provided 
t h e n e c e s s a r y i n f o r m a t i o n c o n c e r n i n g the gr ievance when 
m a k i n g a p p l i c a t i o n f o r unemployment b e n e f i t s . The 
d i s c l o s u r e of t h e f i l e d g r i e v a n c e and t h e I n d u s t r i a l 
C o m m i s s i o n ' s f a i l u r e to ac t upon a v a i l a b l e information make 
i m p o s i t i o n of f a u l t on Messersmith con t ra ry to the law and 
compel a r e v e r s a l the Adminis t ra t ive Law Judge and the Board 
of Review d e c i s i o n s . 
The I n d u s t r i a l C o m m i s s i o n ' s a r g u m e n t c o n t i n u e s by 
s t a t i n g t h a t Messersmi th would be un jus t ly enriched if not 
found " a t f a u l t " . T h i s a r g u m e n t i g n o r e s the app l i cab le 
r e g u l a t i o n s d e f i n i n g f a u l t and the d i c t a t e s of §35-4-6 (e ) , 
which p r o v i d e s t h a t where no f inding of f a u l t i s j u s t i f i e d 
or e s t a b l i s h e d , t h a t the r e c i p i e n t " . . . s h a l l be l i a b l e to 
have such sum deduc t ed from any fu ture bene f i t s payable to 
him w i t h r e s p e c t to the benef i t year cu r r en t a t the time of 
s u c h r e c e i p t " , i d . , t h u s c o m p e n s a t i n g t h e I n d u s t r i a l 
Commission. 
A l t h o u g h t h e D e p a r t m e n t of Employment Secur i ty Rules 
a n d R e g u l a t i o n s h a v e b e e n m e n t i o n e d in p a s s i n g in 
R e s p o n d e n t ' s B r i e f , t h e I n d u s t r i a l Commission makes no 
a t t e m p t t o a n a l y z e or s a t i s f y t h e r e q u i r e m e n t s . Rule 
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( 
A 7 1 - 0 7 - 1 : 6 ( I V ) C . 3 s t a t e s t h a t t h e r e i s no f a u l t where 
c l a i m a n t d i s c l o s e s t h e f i l e d g r i e v a n c e . R u l e ^ 
A 7 1 - 0 7 - l : 6 ( I V ) C . l s e t s f o r t h t h r e e e l e m e n t s of f a u l t , a l l of 
w h i c h m u s t be e s t a b l i s h e d i n t h e f a c t s or no f i n d i n g of 
f a u l t c a n b e e s t a b l i s h e d . Not o n e of t h e s e t h r e e i 
r e q u i r e m e n t s fo r f i n d i n g f a u l t i s s a t i s f i e d . The I n d u s t r i a l 
C o m m i s s i o n a d m i t s t h a t " [ i ] n a t e c h n i c a l s e n s e , such a 
c l a i m a n t [who r e c e i v e s backpay] may not be ' a t f a u l t 1 i n any i 
o v e r p a y m e n t which cou ld r e s u l t . " R e s p o n d e n t ' s B r i e f p . 18 . 
T h i s a d m i s s i o n c l e a r l y e s t a b l i s h e s t h a t b e c a u s e no f a u l t can 
be f o u n d and § 3 5 - 4 - 6 ( e ) i s t h e a p p l i c a b l e s e c t i o n . The 4 
A d m i n i s t r a t i v e Law J u d g e and t h e Board of Review i g n o r e d 
t h e s e s p e c i f i c p r o v i s i o n s t o f i n d Messe r smi th " a t f a u l t " f o r 
r e c e i v i n g b a c k p a y . Such e r r o r canno t be condoned and t h e * 
r u l i n g s below must be r e v e r s e d . 
CONCLUSION 
T h i s c a s e c l e a r l y f a l l s under t h e p a r a m e t e r s of Utah . 
Code A n n . § 3 5 - 4 - 6 ( e ) , w h e r e Messersmi th canno t be found a t 
f a u l t u n d e r t h e r e g u l a t i o n s and s t a t u t e s of t h e S t a t e of 
U t a h . Messe r smi th d i s c l o s e d t h e g r i e v e n c e t o t h e I n d u s t r i a l 
C o m m i s s i o n when he a p p l i e d for unemployment b e n e f i t s . The 
I n d u s t r i a l Commission f a i l e d t o f o l l o w i t s normal p r o c e d u r e s 
by n o t r e q u e s t i n g a wage a s s ignmen t and by not d i s c l o s i n g 
t h e p o t e n t i a l l i a b i l i t y i f t h e g r i e v a n c e were s u c c e s s f u l . 
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M e s s e r s m i t h t h e r e f o r e had no c h o i c e of w h e t h e r he was 
w i l l i n g t o f o r g o t h e b e n e f i t s o f f e r e d by t h e I n d u s t r i a l 
C o m m i s s i o n t o a v o i d f u t u r e l i a b i l i t y o r s i g n a wage 
a s s i g n m e n t . The I n d u s t r i a l Commission canno t l o g i c a l l y or 
e q u i t a b l y a rgue t h a t Messe r smi th was a t f a u l t f o r f a i l i n g t o 
s i g n a w a g e a s s i g n m e n t when he was n e v e r g i v e n t h e 
o p p o r t u n i t y t o a c c e p t or r e j e c t t h e l i a b i l i t y accompanying 
s u c h an a s s i g n m e n t . The I n d u s t r i a l Commission i s s imply 
a t t e m p t i n g t o s h i f t r e s p o n s i b i l i t y fo r i t s i n a p p r o p r i a t e 
a c t i o n s t o Messersmi th and t r y i n g t o c i r cumven t t h e s t a t u t e s 
and r e g u l a t i o n s by a s s e s s i n g f a u l t where no f a u l t can be 
f o u n d . Upholding t h e A d m i n i s t r a t i v e Law Judge and t h e Board 
of R e v i e w w o u l d n e g a t e t h e s t a t u t e s and r e g u l a t i o n s and 
p l a c e t h e I n d u s t r i a l Commission above t h e law. 
I f t h e Cour t f i n d s t h a t t h e r e i s f a u l t , t hen t h e r u l i n g 
of t h e A d m i n i s t r a t i v e Law Judge and Board of Review must be 
r e v e r s e d because t h e I n d u s t r i a l Commiss ion ' s cause of a c t i o n 
d i d n o t a c c r u e u n t i l t h e b a c k p a y was a w a r d e d . By 
a d j u d i c a t i n g a c l a i m t h a t had not y e t a c c r u e d , M e s s e r s m i t h 1 s 
d u e p r o c e s s r i g h t s w e r e v i o l a t e d and t h e d e c i s i o n must be 
r e v e r s e d . 
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